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IN THE 


UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE NINTH CIRCUIT. 


No. 2878 


———— 


HANS B. KNUDSEN and CAROLINE 
KNUDSEN, 
Appellants, 
On Appeal from the United 


States District Court for the 
District of Montana. 


vs. 


FIRST TRUST AND SAVINGS BANK, and 
EMILE K. BOISOT, Trustees, 
Appellees. 


BRIEF FOR APPELLEES 


OMe Pea FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MOMTEANA. 


STATEMENT OF C'ASE. 


On June 24, 1915, the appellants commeneed, in the 
Distriet Court of the Fourth Judicial Distriet of the 
State of Montana in and for the County of Ravelli, suit 
agaist the Bitter Root Valley Irrigation Company, here- 
after referred to as the ‘Irrigation Company,’’ to which 
appellees were made parties, setting forth certain al- 
leged facts which it was claimed ereated a trust fund in 


the property of the Irrigation Company and a lien upon 
its property prior to the lien of the mortgage of the ap- 
pellees. To seeure the enforcement of the lien and to 
complete the irrigation system it was requested that a re- 
eeiver be appointed of the properties and assets of the 
Irrigation Company. The Trrigation Company appeared 
generally to said suit, the appellees appeared specially, 
and their speeial appearance was later overruled. 

On January 1, 1916 (Ree., 103) the Irrigation Company 
defaulted on its mortgage to the appellees. On January 
3, 1916, the Irrigation Company filed its voluntary peti 
tion in bankruptey and on February 23, 1916, F. C. Web- 
ster was appomted Trustee in Bankruptey, was duly 
qualified, took possession of all the property of the Irri- 
eation Company and is now acting as such trustee. (Ree, 


106.) 


After the bankruptey of the Irrigation Company the 
situation became desperate. (Ree., 107.) The company 
had planted 3,000 acres with apples and cherries whieh 
had been under cultivation for four or five years and on 
which the company had expended more than $300,000. 
The trees were just reaching bearing. Unless the trees 
should be taken care of and irrigated durmg the season 
the trees would die, this expenditure would be lost, and 
the seeurity in which both the appellants and appellees 
are interested greatly and irreparably depreciated. It 
was part of the Irrigation Company’s business to main- 
tain an irrigation system and deliver water to settlers 
in the Bitter Root Valley. Failure to make this delivery 
would ereatly and irreparably damage the property of 
the settlers and depreciate the value of other security of 
the appellees. (Ree., 108.) The immediate and con- 
tinued operation and maintenance of the irrigation sys- 
tem of the Trrigation Company and the prompt delivery 
of water to settlers in the Bitter Root Valley was a mat- 
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ter of great public necessity. Failure of the irrigation 
system would bring irreparable loss and injury, not only 
to the property mortgaged to appellees, but to the prop- 
erty of many other mnocent people, settlers in the Bitter 
Root Valley and dependent upon the irrigation svstem for 
a supply of water and the very existence of their farms 
and orchards. Failure to deliver this water when re- 
quired would be a great disaster to Ravelli County and 
to the State of Montana. It then further appeared (Kee., 
109) that the value of all the property subject to the len 
of the mortgage of the appellees was far Jess than the 
face amount of the bonds due thereunder; that exeepting 
certain personal property of little or no value there was 
Mo )6©property in the hands of IF. @ Webster as 
trustee in bankruptey not subject to the appel- 
lee’s mortgage; that F. C. Webster as such trus- 
tee therefore had no imterest in putting the irri- 
gation system in condition to deliver water or m 
operating or maintaining the same or in taking care of 
and irrigating the orchards of the Irmgation Company ; 
that he was without funds or means of plaeme the irri- 
eation svstem in condition to deliver water in the spring 
of 1916 or to maimtain and operate the same; and that 
he was entirely without credit to borrow money for the 
purpose of putting the irrigation system im condition or 
of operating or maintaining the same or of taking care of 
or irrigating the orchards of the Irrigation Company. Ap- 
pellees therefore obtain the consent of the Federal Court 
to the commencement of foreclosure proceedings and un- 
dex the express power granted to the appellees in their 
mortgage obtained the appoimtment of a receiver of all 
of the property of the Irrigation Company. This bill was 
fied April S, 1916, and F. C. Webster, Trustee in Bank- 
ruptev, was appointed and duly qualified as the receiver 
Gf the United States District Court in the foreelositre 
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suit of the appellees and as such took possession of all 
the property of the eompany. 


The appellees made the appellants parties to their 
bill of foreclosure (Ree., 106) because they claimed some 
terest in the mortgaged property or some part thereof. 
The appellants filed their answer setting up the pendency 
of their proceeding in the State Court and prayed (1) 
a stay of the foreclosure suit in the Federal Court, or 
(2) that the foreclosure suit proceed only with refer- 
ence to the Irrigation Company and F. C. Webster, Trus- 
tee in Bankruptey, but not with referenee to anv other 
defendants, and with the express reservation that the de- 
termination of the rights of the appellees with respect 
to the Irrigation Company and F.C. Webster should be 
subjeet and subordinate to any orders hereinafter made 
by the State Court with reference either to the appellees, 
the Irrigation Company, IF’. C. Webster as Trustee or 
to the property and assets of said Ivrigation Company, 
and with the further reservation that the possession of 
the reeeiver of the Federal Court should be subordinate 
to any orders of the State Court with reference to the 
property and assets of the Irmgation Company. Motion 
to strike the portions of the answer referring to the pro- 
eeeding in the State Court and the prayers just referred 
to was made by the appellees and allowed by the District 
Court. 

The answer filed by the appellants in the foreclosure 
suit does not show (1) that a receiver was requested in 
the State Court for the purpose of operating and main- 
taining the property; (2) that any motion for the appoint- 
ment of a receiver in the State Court has been made; (3) 
that any objection was made by the appellants to the ap- 
pointment of F.C. Webster as Trustee in Bankruptey 
and his taking: possession of all of the property of the 
Trrigation Company; (4) that the proceeding in the State 
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Court, begun June 24, 1915, has been brought to issue 
up to the time of the filing of the answer in the fore- 
closure suit, September 4, 1916, or that any attempt !s 
being made to prosecute the said suit in the State Court 
with effect; (5) that the irrigation svstem and the prop- 
erty of the Irrigation Company can he maimtained and 
operated for the protection of the security and of the 
publig in any way under the issues mvolved in the suit 
in the State Court: (6) that a deeree of foreclosure of 
the appellees’ mortgage can be obtained in invitwm in 
the suit in the State Court (the allegations of the auswer 
(Ree., 130-131) are merely conclusions), or (7) that the 
parties defendant, other than the appellants named in 
the foreclosure suit, have claims similar to the appel- 
lants. 
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THE PRIOR PENDENCY OF THE ACTION OF THE APPELLANTS IN 
THE STATE COURT IS NO BAR TO THE PROSECUTION OF THE 
APPELLEES’ ACTION IN THE FEDERAL COURT. 

Goro © Gilfow, 99 WT. S., LOS. 

McClellan v. Carland, 217 U.S., 268. 

Hhunt v. New Fork Collon Exchange, 205 U. &.. 
due. 

Land v. Ferro Concrete Construcionm Co. 22a 
Fed., 483. 

bom v. OS) 228 Wed., 302: 

Stanton v. Hrabry, 98 U. S., od8. 


id. 


WHERE THE ACTIONS ARE NOT IDENTICAL, AND WHERE THE 
STATE COURT IN THE PRIOR SUIT HAS NOT POSSESSION OF 
THE PROPERTY, THE PENDENCY OF PRIOR LITIGATION IN 
THE STATE COURT WILL NOT DEPRIVE THE FEDERAL COURT, 
IN PEACEFUL POSSESSION OF THE VCS, OF ITS JURISDICTION 
TO DISPOSE OF ALLL MATTERS PROPERLY BEFORE IT. 

Empire Trust Co. v. Brooks, 232 led., 641. 

Moran vi Stirges, 154 VW. S., 256. 

Griswold v. Central Vermont R. Co., 9 Fed., 796 

L Goemrdgs . Fall, 59 Fed., 723. 

East J criti Ie ke. Co. ¥. Altlaowla BR. Th. Coa 
Fed., 608. 

Compton v. Jemep, 0S ed., 263. 

hoger v. J. B. Lewert Co., 23% Wed., 757. 


ARGUMENT. 


The issue in the suit in the Federal Court is the fore- 
closure of the mortgage of the appellees involving: the 
determination of certain claims of various individuals, 
meluding the appellants and others. Ineidental to the 
foreclosure suit is the operation of the property and the 
maintenance of the security covered by the mortgage. 


At the time the I’ederal Court appointed I. C. Web- 
ster, Trustee in Bankruptey, and he took possession of 
all the property of the Irrigation Company, at the time 
the Federal Court appomted the same I. C. Webster 
receiver in the foreclosure suit of all of the property of 
the Irrigation Company subject to the appellees’ mort- 
gage and up until the present time the issues in the ease 
in the State Court do not require, the appellants have 
not asked, and the State Court has not appointed a re- 
eeiver of the res. The State Court has therefore neither 
actual nor constructive possession of the res. 


The appellants asked for alternative relief, either (1) 
a stav of all proceedings in the Federal Court, or (2) that 
the proceedings may continue in the Federal Court but 
no rights of the appellants shall be affected thereby and 
that the State Court shall have sole control of the res. 
The question on this appeal is: Must the I-ederal Court 
surrender its jurisdiction over the res, even though no 
actual or constructive possession has been taken of the 
res in the State proceeding, no possession now asked 
and no possession may ever be taken, stmply because % 
suit involving different issues but the same property was 
first started in the State Court? 


Ik. 


Little attention has been paid by the appellants in 
their brief, to the stay of all proceedings in the Federal 
Court. This for the obvious reason that it is settled law 
the pendency of a ease in the State Courts is no bar to 
the prosecution of the same case in the Federal Courts. 

in Gordon v. Galfow, 99 U. S., 168, an action ware 
started in the State Courts on promissory notes and a 
mortgage securing the same. Judgment was rendered 
for the defendants beeause the seizure and sale by the 
sheriff was void. Thereupon the plaintiff started a suit 
in the United States court, on his notes and mortgages. 
The defendant eclammed that plaintiff was barred because 
executory proceedings in the State Court were still pend- 
ine. It was held that the pendeney of a suit in the state 
court did not abate a suit upon the same cause of action 
in the Federal Court. My. Justice Bradley delivered the 
opinion of the court and said, page 178: 

“Tt may be proper here also to observe, although 
the point was not pressed in the argument, that the 
exception to the jurisdiction of the Cirewt Court 
is destitute of foundation. The suggestion was, 
that, as the proceedings in the order of seizure and 
sale were still pending in the District Court, the 
debt could not be prosecuted in the Circuit Court of 
the United States. But it has been frequently held 
that the pendency of a suit in a state court 1s no 
eround even for a plea in abatement to a suit upon 
the same matter ina Federal Court. What effect the 
bringing of this suit, via ordinaria, may have had on 
the order of seizure and sale, it 1s not necessary to 
determine. It is possible that it superseded it. But 
the pendeney of that proeceding, when the suit was 
commeneed, can not affect the validity of the pro- 
eeedines in this suit, nor the Jurisdiction of the court 
in respect thereof.’”’ 
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McGiecllan v. Garland, 217 U. S., 268. A petition for 
mandamus was filed in the Cireuit Court of Appeals for 
the Kighth Cireuit to compel a District Judge to set aside 
certain orders entered in a suit staying the proceedings 
wnt] the determination of a suit to be started by the 
State of South Dakota covering property in the hands of 
an administrator, which property had been in contro- 
versv in various suits in the South Dakota courts. Man- 
damus was denied m the Cireuit Court of Appeals, and 
on writ of certiorari the Supreme Court reversed this 
finding. Myr. Justice Dav, delivering the opinion of the 
court said on page 282: 

“The rule is well recognized that the pendency of 
an action in the state court is no bar to proceedings 
concerning the same matter in the Federal court 
having jurisdiction, for both the state and Federal 
courts have certain concurrent jurisdiction over such 
controversies, and when they arise between citizens 
of different states the Federal jurisdiction may be 
invoked, and the cause carried to Judgment, notwith- 
standing a state court may also have taken juris- 
diction of the same case. In the present case, so far 
as the record before the Cireuit Court of Appeals 
discloses, the Cireuit Court of the United States had 
acquired jurisdiction, the issues were made up, and 
when the state intervened the Federal court practi- 
eally turned the case over for determination to the 
state court. We think it had no authority to do this, 
and that the Cireuit Court of Appeals, upon the ree- 
ord before it, should have issued the writ of man- 
damus to require the judge of the Cireuit Court of 
the United States to show cause why he did not pro- 
ceed to hear and determine the ecase.”’ 


or aewnt vy. New York Cotton Exchange, 200 U. S., 322, 
a bill in equity was brought by plaintiff against Hunt to 
enjoin him from receiving and using the quotations of 
sales made upon the cotton exchange. An injunction 
had been issued against a telegraph company in the State 
Court restraining it from refusing to supply quotations 
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to defendant, and it was urged that the pendeney of this 
suif was a bar to the suit in the Federal Court. The court 
held that the pendeney of a suit in the State Court does 
not deprive a Federal Court of jurisdiction. Citing Gor- 
don v. Gilfoil, supra; Insurance me a v. Drunes, As- 
sigwee, 06 WL S., 588; Stemiom ct al. x. Ienvbry, 93 Ue 
p48, 


Land vy, Ferro Concrete Construction Co., 221 Fed., 433. 
Two sits were started on the same day on the same 
contract in the State Court. One of these snits was re 
moved to the Federal Court, whereupon the other State 
Court suit was pleaded in bar. 


The court held the general rule to be that even if the 
causes of action set up in the two suits are identical, the 
pendency of a suit in the State Court does not abate an ac- 
tion in the Federal Court. 


brown vy. US., 233 Fed§ 353. Lea erimimal suit nie 
Federal Court, where it was sought to prevent a person 
from testifying on account of a conviction in the State 
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Comme the court sard, page 357: 

“CA similar Ine of eases exists asserting the mde- 
pendence of the federal judiciary in its jurisdiction 
of civil eauses of action. We need not cite other 
than pas Gourt.cases, Stavton ¥. Hinbey, 93 Ue 
m., o¥8, 23 L. Hd., 983: Gordow v. Gilfow, 99 wae 
lise, 29 Ju. lids. aes, and lant v. New York Cotton 
Dinche@itige, 206 Us S., 322, 27 Sup. Cty 029) 0a eae 
o2!, all to the point that the pendency of a prior suit 
in a state court is not the ground of abatement of an 
action on the same state of facts between the same 
parties in the federal court, or vice versa, the deei- 
sions turning on the prineiple that the two courts are 
foreign as the creatures of different governments. 
The language of these decisions leaves no room for 
the feeling that anv interdependence exists between 
a state and the Federal government which affects 
the identification of either as a sover@ignty entirely 
apart from the other.’’ 


ID} 


Stanton v. Embry, 93 U.S, 548. Mr. Justice Clifford, 
delivering the opinion of the court, said (954) : 

“Tt is insisted by the defendant in error that the 
pendeney of a prior suit in another jurisdiction 1s 
not a har to a subsequent suit im the eirewt court or 
the court below, even though the two suits are for 
the same cause of action, and the court here con- 
eurs in that proposition. 

Repeated attempts to maintain the negative of that 
proposition have been made, and it must be admitted 
that such attempts have been suceessful in a few 
jurisdictions, but the great weight of authority is the 
other way.’’ 

There can be no doubt from the foregoing decisions 
that the appellants are not entitled to the first of the 
alternative reliefs prayed and there can be no stay of 


the proceedings in the Federal Court. 
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We come now to the question of sole control of the res 
between the State and Federal Courts. 


The smt in the State Court was started in January, 
1915. In February, 1916, Webster as trustee in bank- 
ruptey, took peaceful possession of the res. In April, 
1916, Webster was appointed receiver and took posses- 
sion of the res im the foreclosure suit in the Federal 
Court. The res had never been in the actual possession 
fee State Court, nor has the State Court ever at- 
tempted or been asked to obtaim actual or constructive 
possession of the res. There is, therefore, in this ease no 
actual or constructive possession of the res by the State 
Court, and the Federal Court is in peaceable possession of 
the res, maintaining and operating the property. The 
claim, however, is made that although the State Court 
has neither actual nor constructive possession of the res, 


nevertheless it is essential that the Federal Court should 
refrain from exercising any control over the res beeause 
the State Court first acquired jurisdiction of the parties, 
and im the final disposition of the litigation there there is 
a possibility that it might become necessary for the State 
Court to exereise its Jurisdiction over the res. Tn other 
words, has the Jurisdiction of the State Court become ex- 
elusive? 

The distinetion between cases where as a matter of 
right the State Court should have exclusive jurisdiction, 
and where the question is one of comity and depending 
upon the identity of the actions, is best stated in a recent 
ease in the Court of Appeals of the Fifth Cireuit. 


“Tt seems clear that where the basis of the rule is 
an infringement of the jurisdiction of the court, and 
not an interference with its possession of property, 
the rule depends upon the existence of such a con- 
flict and is not absolute. The quoted language of the 
Supreme Court indieates that the rule, where there 
is no disturbance of possession, is one of limited and 
not of umversal application. It is a rule of comity, 
to be apphed by the court asked to surrender its 
possession, only when it 1s shown that that court has 
interfered with the jurisdiction of the court asking 
the surrender. It was held to be merely a rule of 
comity by this conrt in the case of Adams v. Mer- 
canile Trusi Co., 66 Wed., 617, 15 C. C. 4X. 1; & came 
in whieh there was a elear conflict of jurisdiction? 
Where the issues in the two suits are the same, and 
their subject matter substantially identical, comity 
and the orderly administration of justiee, and the 
desire to avoid a conflict of jurisdiction, require of 
the court that last acquires jurisdiction, though it 
be the first to acquire possession of the property in- 
volved in the litigation, that it surrender sueh pos- 
session, on applhieation, to the court of concurrent 
Jurisdiction which first acquired jurisdiction of the 
controversy. This was the holding in Palnwer vy. 
T ems, 212 Y.S., 118, 29%. Ct, 230, 534. a. ae 
Farmers’ Loan Co, +. Lake Street Ry. Co., 177 Wi ae 
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m1, 20 Sup, Ct, o6.5 M4 LL. Mel, G6y: dda@ans +. Mer- 
comic. Tush (o., 60 Fed. 617, Wo C. C. #., a In 
such eases the court making the surrender abdicates 
its jurisdiction over the cause, as well as surrenders 
possession of the res, 

However, where the issues in the subsequent suit 
are different from those involved in the first suit, 
and the subject matter is not identical, there ean be 
no infringment of the jurisdiction of the court in 
which the first suit is pending, by reason of the in- 
stitution of the second suit in a court of coneurrent 
jurisdiction. ’”’ 


: Eampire Trust Co. v. Brooks, 232 Fed. Rep., 641, 


at p. 645, 


It is clear that there is no identity between the ap- 
pellees’ foreclosure suit in the Federal Court and the 
appellants’ litigation in the State Court. The one is a 
suit for foreclosure of a mortgage, the other for the 
completion of the construetion of the irrigation system 
and for the establishment of a trust fund. A successful 
termination im the Federal Court would involve the sale 
of the property as it is. A like termination of the state 
ease would involve the new construction of the irrigation 
system. In one ease there is sought to be enforced a 
mortgage lien, in the other case a resulting trust. There 
are parties to the foreclosure swt who are not mvolved 
in the state ease. The ease in the Federal Court requires 
the operation and maintenance of the res. Tn the State 
Court there is no question of operation and maintenance. 
Sinee, therefore, the appellants’ suit in the State Court 
and the appellees’ foreclosure suit are not identical, the 
Federal Court first obtained possession and it should be 
permitted to dispose of all questions. 

Empire Trust Co. v. Brooks, supra, is on all fours with 
the present ease. Tn that case suit had been brought in 
the State Courts of Texas for the appointment of a re- 
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ceiver and the winding up of a corporation. <A snbse- 
quent suit was brought in the Federal Courts for the ap- 
pointment of a reeeiver and the foreclosure of a mort- 
eage. The Federal receiver was first appointed and took 
possession. Subsequently a receiver was appointed in 
the State Courts and demanded possession of the res in 
the hands of the Federal receiver. The court held that 
comity did not require the delivery of the res to the 
state receiver, since the two suits were not identical ex- 
eept so far as they related to the same property. This 
ease goes even further than our case, for the reason that 
here the State Court has not appoimted a receiver and no 
motion for sueh appomtment has ever been made by the 
appellants. 

4 case m pot isWorany. Siieges; db? 1. Somao 
In that case a petition was filed in the State Courts for 
the dissolution of the corporation and for the appoint- 
ment of a reeeiver. The receiver was appointed but had 
not qualified before the Umted States Marshal seized the 
res winder a bel tn adimralty. The court said (283): 

“The contention is not only that the title to these 
vessels vested in the receiver as of July 31, and that, 
in such a case as this, constructive is the equivalent 
of actual possession, but that although the reeeiver 
did not qualify until after the seizure by the marshal, 
he thereupon beeame constructively possessed of the 
vessels as of July 31, and the jurisdiction of (ie 
District Court was thereby ousted. But if gumsdie 
tion had attached, it would not be defeated even by 
the withdrawal of the property for the purposes of 
the state court, and, moreover, the doctrine of rela- 
tion has no application. As between two courts of 
concurrent and co-ordinate jurisdiction, having like 
jurisdiction over the subject matter in controversy, 
the court which first obtains jurisdiction is entitled 
to retain it without interference, and cannot he de- 
prived of its right to do so because it may not have 
first obtained physical possession of the property in 
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dispute. But where the jurisdiction is not coneur- 
rent and the subject matter in litigation in the one 
is not within the cognizance of the other, while ac- 
tual or even coustructive possession may, for the 
time being, and in order to avoid unseemly collision, 
prevent the one from disturbing such possession, vet 
where there 1s neither actual nor constructive pos- 
session there is no obstaele to proceeding. 
and action thus taken camot be imvalidated 
by relation. That doctrine 1s resorted to only 
for the advancement of justice, and under these state 
statutes, 1s adopted to defeat fraudulent, wnwar- 
ranted and unjust disposition of the debtor’s prop- 
erty, and to accomplish just and equitable ends. 
Fermting v. NW: XY. Lake Erte &c. Railroad, 106 N. ¥., 
340, 377. 

At the time these libels were filed and the marshal 
seized the property, it had not been developed 
whether or when the receiver would or meht give 
the security required and enter upon the discharge 
of Ins duties, and he had neither actual nor con- 
structive possession. 

The jurisdiction of the state court over the subject 
matter of the winding up of the corporation and the 
distribution of its assets did not embrace the dis- 
position of the claims of the libellants upon these 
vessels, nor were they as holders of maritime liens 
represented by the attorney general when he as- 
sented to the. order of July 31, as mere creditors 
of that Schuyler Company were. The adjudication 
by that order may have so operated on the title in 
respect of the parties to that suit as to place the 
property constructively in the custody of the law as 
of that date, bug not as fo all persons ahd for all 
purposes. Under the circumstances we are unable 
to accept the conclusion that simply by the mstitu- 
tion of the winding up proceeding, property, sub- 
gect to hens over whieh that court cenld not cxer- 
cise Jurisdiction i orvifum, was placed in such a 
situation in respect of liability to being ultimately 
brought within the custody of the court that the Dis- 
triet Court could not obtain jurisdiction for the 
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purpose of ascertamime and enforeing those hens 
in respeet of whieh its jurisdiction was exclusive. 
It appears to us that the District Court violated no 
rule of comity nor any other rule in entertaiming the 


libels.’’ 


The ‘Trustee in) bankruptey and the receiver of 
the Federal Court is) in’ aetual possession. The 
rights of creditors and the distribution of the bankrupt 
estate can only be determined m the proceeding in the 
Federal Court. Nor di crevitim ean the appellees be com- 
pelled to try their foreclosure suit in proceedings im the 
State Court, but a mortgagee has the right to select his 
own forum. 


‘“Ttis, however, well settled that the fact that prop- 
erty is beg administered upon in state proceedings 
does not prevent citizens of other states from pro- 
eeeding in the Cireuit Courts of the United States 
to establish their claims and obtain rehef if entitled 
to it.’ Grisnold v. GCemiral Vermont Rh. Co., 9 Weal 
727, ak yD. TOR" 

“We are not cited to any provision of the Kansas 
statute which purports to deny to the holder of a 
mortgage on real estate the right to bring suit for 
its foreclosure in anv court of competent jurisdic- 
tion; but, if the state denied sueh mght to its own 
citizens, the dental would not affect the right of a 
citizen of another state to bring-a bill to foreclose 
his mortgage in the ciremt court Ob the United 
slaves.’ Wdaamrdsew, Aull, oD Wel, (23, at p. fo 


Seetion 6501 of the Revised Code of Montana (1907) 
provides 
‘Actions for the following causes must be tried im 
the county im which the subject ol the aetion or 
some part theteot is situated * * ™ 
3. For the foreclosure of all liens and mortgages 
on real property. Where the real property is sit- 
uated partly in one county and partly in another, 
the plaintiff may select either of the counties and 
the county so selected is the proper county for the 
ial such action.’’ 
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The ease of the appellants is pending im Ravelli 
County, Montana. Some of the property of the Irriga- 
tion Company is located in Missoula County, and the ap- 
pellees therefore, if they eleeted to go into a State Court 
at all would have the absolute mght to begin their action 
in Missoula County. Jn invitinn, therefore, the Ravelh 
County Court could not exereise Jurisdiction over the 
foreclosure of the appellee’s mortgage and the present 
ease is brought squarely within Jforan v. Sturges, supra. 

inetast Tonk. A.M. Co. v. dilate. lh. Co. 49 Wed., 
608, a bill had been filed in the State Court asking the 
appointment of a receiver. Later a smilar bill was 
filed in the Federal Court and a receiver appointed. In- 
mediately thereafter a receiver was appointed mm the ease 
pending in the State Court. In affirming the jurisdiction 
omtie Pederal Court, the court said (610): 


““Nor does the mere pendency of the bill in the 
state court in itself deny to this court the power of 
appointing a reeciver where it has jurisdiction of the 
parties, and where its action is otherwise proper. 
Nor will sueh pendeney affect the title of the receiver 
of this court. The title of a receiver, on his appomt- 
ment, dates back to the time of grantmeg the order. 
Beach, Ree., par. 200. In eases of conflietine ap- 
pointments, the courts will inquire into the priority 
of appointinent, and, if necessary, will take into eon- 
sideration fractions of the day. Id., 232. While 
courts of equity have insisted upon the doetrine of 
lis pendens, they have found it diffienlt, and often 
inequitable to enforee it. Td., 200. The rule upon 
that subject in this state is dedueible from the deei- 
sion of the supreme eotrt in Bank v. Trustees, 63 
Gas, 952, where the court (Jackson, Justice, cdeliv- 
ering the opinion) uses this language: 

‘But it would seem here that the stoekholders’ bill 
has been pending here for a long time in the cirent 
court of the United States, and no reeeiver is vet ap- 
pomted. Perhaps none ever will be. Ts the jude- 
ment ereditor to wait until one is to be appointed? 
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[le is not even in this case made a party to the bill 
in the United States court. If he were, and if the 
bill there filed was similar to this in review here, 
and could accomplish the same end, to wit, the col- 
leetion of this debt by the judgment ereditor, having 
the final process of the state court in his hands, even 
then we should rule that neither law nor equity nor 
comity would require the equity court to wait upon 
the United States court in a case like this.’ 

The appleation of that decision is that neither 
law, equity, nor comity will require the United States 
court to wait upon the state court in a ease like 
this. 

In a very carefully considered case, Mr. Justice 
Bradley, while presiding im this circuit, gave a con- 
trolling definition of the law. In Wilmer v. Railroad 
(‘o., 2 Woods, 426, the learned justice used this Jan- 
euage: 

‘This test, T think, is this: not which action was 
first commeneed, nor which cause of action has prior- 
ioe On superiority, but which court first acquired 
jurisdiction over the property. Tf the Fulton county 
court had the power to take possession when it did 
so. and did not invade the possession or Jurisdiction 
of this court, its possession will not be interfered 
with by this court. The parties must either go to 
that court, and pray for the removal of its hand, or, 
having procured an adjudication of their nghts m 
this court, must wait fill the action of that court 
has been brought to a close, and judicial possession 
has ceased. Service of process gives jurisdiction 
over the person,—seizure gives jurisdiction over 
the property; and, until it 1s seized, no matter when 
the suit was conmeneed, the court does not have 
jutislietion. 

In this holding the Honorable John Trskine, the 
judge of this district, now retired, coneurred, and in 
its support Justice Bradley cites, many authorities, 
which he states have been ‘somewhat carefully con- 
sulted.’ In addition to these it will be instruetive 
to fetter to Berion vi Reage, J ili. 01: lev. vy. Bae 
swramce Go., | Wed. dkep.,.206,; Wathar v. Plier, 7 
Ped. yep., 437: Erm. Cory, 7 clow., 172; Gris- 
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mold v. Ramroad Co., 9 Fed. kep., 197; Covell vy. Hey- 
mut, 111 U. S., 176, 4 Sup. Ct. Rep., 355; Headrriter 
wOIrRGIomM® Go., 112 lh 5., 294, 5 Sup. Ct. hep. ae.” 


ime Gompiow v. Jesup, 68 Fed., 268, Cirenit Court of 
Appeals of the Sixth Cirenit, Taft, Lurton and Ricks, 
Judges: Judge Taft, in disposing of the objection to the 
Federal Court’s taking possession of property under a 
foreclosure suit where there was a suit pending in the 
state Court to establish a lien, said (283): 


“Tt is further objected that the court below had 
no power to take possession of the railroad property 
by its receivers m 1884, pending the suit of Comp- 
ton, in the common pleas court, to subject the prop- 
erty to the payment of his liens. The argument is 
that Compton’s suit was in the nature of a proceed- 
ing ie rem, which impounded the property, and ex- 
eluded any other court from assuming actual pos- 
Session of it. Flandritier v. Ou-Cloi Co., 112 U.S., 
294, 5 Sup. ‘Ct., 135, is cited in support of this prop- 
osition.—That was an ejectment st. The plaintiff 
claimed under a sheriff’s deed exeeuted to a pur- 
chaser at a judicial sale by order of a state court, 
in a proceeding to enforce a mechanie’s lien against 
the premises in controversy. The defendant claimed 
under a marshal’s deed executed to the purchaser 
at a judicial sale by order of a federal court, in a 
proceeding, under the internal revenue laws, to for- 
feit the premises because used for illegal distilling. 
When claims for the mechanies’ hens were filed, and 
suits were brought to enforce the same, in aecord- 
ance with the New Jersey statute, the premises were 
in the actual custody of the United States marshal, 
who had taken possession under process of attach- 
ment issued on an information to enforce a for- 
feiture, which resulted subsequently in a sale, and 
the deed under which defendant claimed. The sale 
under the proceedings in the state court took place 
a few days after that by the United States marshal. 
Tt was held that proceedings begun in the state court 
in the nature of proceedings in rem to subject the 
premises to sale were ineffectual to confer any legal 
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title on a purchaser, if at the time they were begun 
the property was in the actual custody of the federal 
court for the purpose of a judicial sale by the latter 
court. [It was not decided, however, that the pro- 
ceedings in the state court might not be valid to es- 
tablish the hen. The holding was expressly limited 
to the pomt that a deed under the state proceeding 
vested no legal title, as against the title conferred 
by the court first having actual custody of the prop- 
erty. It was the actual custody of the premises in 
the federal court which excluded the right of another 
court to entertain jurisdiction of the proceeding to 
subject the property thus removed from its control 
and disposition to a sale for the purpose of vest- 
ing a title superior to that which might be conferred 
by the federal court. Mere constructive possession 
would not have been enough te exclude possession by 
another court. In a conflict of Jurisdictions, it is 
manifest that there can be no constructive posses- 
sion by one court, where it cannot take actual pos- 
session, but it by no means follows that the con- 
structive possession of one court will exclude the 
actual taking possession by another. Lor this rea- 
son, even if the proceeding in the Lucas common 
pleas to establish Compton's lien was a proceeding 
in rem, tt did not involve the actual seizure of the 
property pending the swt, and did not, therefore, 
prevent the federal court from taking actual posses- 
sion of the property, through its receivers, im a pro- 
ceeding to foreclose mortgages and other lens than 
Compton's. This objection to the Jurisdiction of the 
court below over the Knox and Jesup bill cannot, 
therefore, be sustained.’’? (Italics ours.) 


So in the case at bar, the appellants’ proceeding in the 
State Court does not involve the seizure of the res pend- 
inne plaice: S ital 

The Tecent Case ot Mager ¥. J... Laxvert Co., 237 ede 
737 (advance sheets of the Federal Reporter for Feb- 
ruery 15, 017), illuettates tle point tor owhich we: are 
contending. In that case respondents held a mortgage 
on the property of the bankrupts. Foreclosure proceed- 
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ings were brought and the property ordered sold under 
executory process. Thereafter the bankrupt brought a 
suit for the purpose of annulling and setting aside the 
foreclosure. The respondent answered under the 
Louisiana law setting up a counterclaim that in the event 
the foreclosure should be annulled, then the respondents 
should be given judgment for the amount of the mortgage 
indebtedness, with full recognition of their mortgage 
rights. The State Court adjudged the foreclosure sale 
illegal and ordered that the respondents have judgment 
against the bankrupt for the omginal mortgage indebt- 
edness, and that the property be seized and sold at auc- 
tion to settle the mortgage. Immediately thereafter the 
bankrupt filed his petition in bankruptcy and trustees 
were appointed. The original suit was begun two years 
before the bankruptey. The United States District Court 
on the ground of comity turned the property back to the 
State Court. In reversing this the Court of Appeals 
said (page 742): 

‘The action pending in the state court between 
the Levert Company and the Moore Planting Com- 
pany, at the time the latter filed its petition in bank- 
ruptcy, was a personal action, although mortgage 
rights were involved. See article 12, La. Code of 
Prac.: Rogers v. Buidjon, 12+ la., 95,49 South., 991; 
also Ker v. Evershed, 41 la. Ann., 15, 6 South., 566. 
Such action could only have a semblance to a real 
action after an issuanee of a writ of feri facias and 
the seizure of the property on which the hen was 
claimed, and no writ of fer’ facias had been issued, 
and of course, no seizure thereunder. And it may 
be noticed that in the state of the litigation between 
the parties no writ of flere facias eould be taken out 
except at the pleasure and convenience of the Levert 
Company at anv indefinite time within ten years 
after the rendition of the judgment. 

At the time the Moore Company filed its petition 
in bankruptey, said company was in full, undis- 
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turbed possession of all the plantations and property 
scheduled as assets in the bankruptey; and, when the 
receivers were appointed, they took possession of all 
the property for the bankruptey court, and they were 
in possession and control at the time the order ecom- 
plained of was entered. 

The application of the Levert Company to the 
bankruptey court for the appointment of one of their 
number as a co-reeeiver is a judicial admission of 
these facets, and it cannot be said that the bankruptey 
court has seized and taken possession of property 
at the time in the possession and custody of the 
state court. 

It seems, therefore, clear that, if we should con- 
cede that comity should prevail between the bank- 
ruptcy court and the state court, the case presented 
does not show a proper and necessary case for the 
exercise of the same.’’ 

The situation presented im this elaimed eonflict of 
jurisdiction between the State and Federal Courts is 
not simply one of theory, but must be judged with refer- 
enee to what should be done to protect the res for the 
benefit of all interested parties and finally end litigation 
and permit a reorganization. It is true that the proceed- 
ines brought by the appellants in the State Court may be 
m rem, but these proceedings do not require any seizure 
of the res, nor have the appellants even suggested sueh 
a seizure. Wlnle this state proceeding has been permit- 
ted to rest in the State Court actual possession of the res 
was taken by Webster as trustee in bankruptey, and sub- 
sequently by Webster as reeeiver in the foreclosure suit. 
The proceedings in the foreclosure suit are not identieal 
with the proceedings in the State Court. Where there 
is no one in actual possession of the property in the 
State Court, no one capable under the issues there im- 
volved to maintain and operate the property, and where 
the conflietine rmehts arising in bankruptey cannot be 
determined in the State Court and the appellees cannot 
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be compelled im imvitum to prosecute their foreclosure 
action there, the Federal Court is not required to give 
up tts peaceful possession and control of the res. 
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We will discuss briefly the authorities cited by the 
appellants. 

In Palmer v. State of Teras, 212 U.S., 118, the receiver 
-had been actually appoimted and qualified in the State 
Court, and his jurisdiction established. The two suits, 
are alike in purpose, each being in effect to dissolve the 
company and wind up its affatvs. Such identity does 
not exist in the case at bar. 


In Farmers’ Loan and Trust Co. v. Lake Street Ele- 
vated Railway Company, 177 U.S., 51, a suit was started 
in the State Court to foreclose a mortgage. <A bill was 
subsequently filed in the Federal Court to enjoin the 
foreclosure. uAs in the Palner ease, supra, the effect of 
the two suits was the same; one being to foreclose and 
the other to prevent foreclosure. Both involved the same 
matter. The distinction between this case and the case 
at bar is therefore plain. 


Aeudritier v. Ou-Cloth Co., 112 U. S., 29¢. An eject- 
ment suit. Plaintiff claimed under a sheriff’s deed exe- 
euted by order of a State Court ma mechanie’s lien suit. 
Defendant claimed under a marshal’s deed in a Federal 
proceeding for forfeiture for illegal use of the premises 
for distillmg. When mechanie’s lien suit was started 
property was in actual possession of marshal. It was 
the actual custody of the marshal which excluded the 
right of the State Court to subjeet the property which 
had been removed from its coutrol to a sale for the pur- 
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pose of vesting a title superior to that which might be 
eonterred by the Federal Court. 

Byevs % McAniey, 2911. 5., 608. Mis was an atbenapt 
ona bill in equity filed in the Cireuit Court of the United 
States, to declare a will and the probate thereof void and 
of no effect, and to enjom the administrator from dis- 
posing of the real estate. Tt appeared that the adminis- 
trator appomted by the State Court had possession of 
deeedent’s property. The court held that the State 
Court had exelusive jurisdiction im the administration 
of estates of deceased persons and that the Federal Court 
had no jurisdiction over such proceedings. This was a 
ease of actual possession and exelusive jurisdiction. 


In JWetealf v. Barker, 187 U.S., 165, a judgment ereditor 
sought to enforce a hen long prior to the bankrupteyv of 
the defendant, and it was held that the Bankruptey Court 
could not enjoin the enforeement of sueh lien. In the 
ease at bar the appellees are not attempting to enjom 
the prosecution of the suit in the State Court. 

The effect of Pickens v. Roy, 187 U.S., 177, is the same 
as in Metcalf v. Barker, supra. Also Peck v. Jenness, 7 
How., 612)and Eyster vi Gay, 9 U.S., 521, to the stame 
effect. In each ease the possession of the res was first 
secured by the State Court. 

Bardes v. Tawarden Bank, 178 U.S., 524, simply held 
a bankruptey court had no jurisdiction to set aside fraud- 
ulent transfers made by the bankrupt before the institu- 
tion of the proceedings in bankruptey. 

In Frazier v. Southern Loan and Trust Company, 99 
Ied., 707, a reeeiver had actually been appointed in the 
State Courts and the two actions were identical. 


Mound City Company v. Castleman et al., 187 Fed., 921, 
is another case of identical actions and res adjudicata. 
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It is to be noted that in practically all of the cases cited 
by the appellants the question is between the right of a 
hbankruptey court subsequently acquiring possession of the 
res to prevent proceedings in a State Court. Tn our case 
we have a foreclosure proceeding involving entirely dif- 
ferent issues from the proceeding in the State Court, and 
no attempt 1s made by the appellees to prevent prosecu- 


tion of the appellants’ action in the State Court. 


ILE 
CONCLUSION. 


The rule permitting a State Court having onee re- 
quired jurisdiction of the parties, to continue the par- 
ticular suit to its determination is one of comity merely. 
It should not be enforced to the manifest injury of the 
res and of all the parties interested therein. The res in 
this particular case is not simplv so much real estate, but 
an active, gomg concern. There are numerous questions 
of conflicting lieus and rights; there is income from prop- 
erty belonging to the trustee in bankruptey; there is in- 
come from property belonging to the appellees as mort- 
gage creditors; there are pledged and unpledged purchase 
money mortgages; there are outstanding contracts for the 
sale of land and for the supply of water to innocent third 
persons. The Irrigation Company is admittedly insolvent. 
Expenditures are immediately and continuously neces- 
sary to maintain the property, to carry out the obliga- 
tions of the Irrigation Company, and to protect the se- 
curity. The effect of the litigation in the State Court 
was simply to tie the hands of the Irrigation Company 
and to force its bankruptey. The effeet of the bank- 
ruptey was simply to stav the action of unsecured cred- 
itors and in uo respect permitted the operation and 
maintenanee of the res. It was only by the appoint- 
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ment of a reeeiver in the foreclosure swt that money 
could be raised to deliver water to the settlers and to 
protect the orchards of the Irrigation Company. It 1s 
indeed a most unusual thing that a Federal Court has per- 
mitted property in the hands of its trustee in bankruptey 
to be turned over to a receiver ina foreclosure suit, but 
the Federal Judge, recognizing the exigencies of the sit- 
uation, that the property must be operated, that the 
trustee in bankruptey had no funds and no eredit and 
eonld not operate the property, permitted the imstitu- 
tion of the foreclosure proceedings in the Federal Court 
aud appointed as receiver the trustee m bankruptey, and 
thereby effected the operation and mamtenanee of the 
property through the season of 1916 by one authority for 
all interests. 


As opposed to this construetive action of the Federal 
Judee, we have the action of the appellants. A swt, 
be@eun in the State Courts in June, 1915, a suit notes 
brought to issue, no motion for receiver made, no cer- 
tainty that one will ever be made; no plan of operation 
and maitenanece even suggested or possible under the 
issues. The suit in the State Court is destructive of the 
res as a going irrigation system. 

If the Federal Court m this case is to be deprived 
of its Jurisdiction over the res merely beeause of the prior 
institution of a suit in the State Court, there is no possi- 
bility of an adjustment of the many conflicting claims— 
those of the appellants, the mortgage ereditors, other hen 
holders, and contract ereditors—there is no possibility 
of a division of the income of the Irrigation Company 
as a going concern between the mortgagees and the trus- 
tee in bankruptey; there is no possibility of the con- 
tinued operation and maimtenance of the company. If 
the praver of the appellants’ answer is granted and con- 
trol of the res taken away from the I*ederal Court, what 
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is to heeome of the property of the Irrigation Company 
and the settlers in the Valley dependent upon the con- 
tinuous operation of its property for the very existence 
of their farms? The appellants have asked for no re- 
eeiver. They may never ask for a receiver, or the court 
may never grant them a receiver. The Irrigation Com- 
pany is bankrupt, the trustee in bankruptcy is without 
eredit to finanee the operation and maintenance of the 
property. It is only through one receivership and in 
- one court that this property can be maintained, that its 
orchards can be cultivated and its settlers can reeecive 
water, and that a final reorganization can take place. We 
submit that it would be most unfortunate if this court 
should order the District Court to turn over the res from 
its receiver and from its trustee in bankruptey now in 
peaceful, single possession, to the complete control of the 
State Court, and tnat it would be disastrous to the rights 
of every one interested in the property—the appellants, 
the appellees, the contract creditors, the stockholders of 
the Irrigation Company, and the settlers,—if this court 
should so fetter the Federal Court by refusing to permit 
the Federal Court to have any disposition of the res, with 
the result that the Federal Court should be unable to 
operate and maintain an irrigatron system supplying 
thousands of farms over sixty miles of valley. And surely 
if the Federal Court cannot control the res, its receiver 
and its trustee in bankruptcy will be without credit to 
finance the operation of the irrigation system. 


Respectfully submitted, 


Winston, Payne, Strawn & SaAaw, 
Herre ©. Srirr, 
Solicitors for Appellees. 
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